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TEXAS VERSUS WHITE 

william whatley pierson, jr 

Introduction 

The case of Texas v. White is of interest and importance from 
the standpoint both of Texas history and of constitutional law. In 
this paper, attention will be directed to both aspects. Except the 
report in which the history of the case has been briefly sketched, 
such a treatment has not, so far as I know, been yet attempted. 1 
The case is of value at present, in addition to its historical and legal 
significance, because in the opinion of the court is embodied the 
theory of the nature of the Union last professed by the judicial de- 
partment of our government. It compels the attention of those 
who would understand the political theory upon which our present 
American system legally rests. 

One of the many problems arising out of the great War of Se- 
cession was that of the determination of the legal status of the 

•Volumes I-XV published as The Quabtebly. of the Texas State His- 
torical Association. 

The preliminary investigations for this article were made in 1912 for 
a report on the subject to a seminar in American history at Columbia 
University. At the suggestion of Professor William A. Dunning, these 
investigations were later expanded and amplified, and the present article 
is the result. The writer wishes to make grateful acknowledgment of in- 
debtedness to Professor Dunning, to whose inspiration, guidance, and 
criticism whatever of merit the article possesses is largely attributable. 
His thanks are also given to Professors Charles W. Ramsdell and Eugene 
C. Barker, of the University of Texas, both of whom read the manuscript 
and made many helpful suggestions. 

'7 Wallace, 700; 25 Texas (Supplement) Reports. 
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so-called rebel States. The gravity of this question was early ap- 
preciated, and, as soon as the outcome of the struggle was fairly 
evident, the political leaders began serious consideration of its 
various aspects. The theory announced by Mr. Lincoln at his 
inauguration, to which he adhered throughout the war, for many 
reasons no longer satisfied the large element of radicals in the 
North. As a partial expression of this discontent, Sumner, in 1862, 
had submitted his State-suicide theory. 2 The break with the execu- 
tive in this regard had seriously disturbed the political relations 
within the dominant party in 1864; and, when the evolution and 
application of a definite programme became an actual and pressing 
necessity, the points of difference in the opinions and desires of 
the various groups became more noticeable and important. Con- 
cerning the proper course to follow in restoring the Southern 
States to the Union, the departments of the government developed 
theories, which in many essential particulars were radically dif- 
ferent. 3 Despite the fact that during a large part of the Eecon- 
struction period, the executive and judicial departments suffered 
in prestige and power from the extraordinary ascendancy of Con- 
gress, the views presented therein form an important contribution 
to American political theory. The theory of the Supreme Court 
was submitted in the opinion in the case of Texas v. White, and a 
consideration of it in that regard, therefore, is a part of the pur- 
pose for which this paper was written. 

Chapter I 

HISTORY OF THE CASE 



n'r 



The State of Texas, one of the United States of Americf 



"i 



filed suit, on February 15, 1867, against the following individuals: 
George \Y. White, John Chiles, John A. Hardenberg, the firm of 
Birch, Murray & Company, and others. 2 The petition prayed an 

2 Dunning, Essays on the Civil War and Reconstruction, 105. 

3 For critical and incisive analysis of the various theories respecting the 
status of the Southern States, see Dunning, Essays on the Civil 'War and 
Reconstruction, 103 et seq. 

'Record of the Case, 2. Record of Cases, 1876. Found in the library 
of the Supreme Court at Washington. 

: The bill in the suit mentioned the following persons or corporations: 
George W. White, a citizen of Tennessee; John Chiles, of New York; 
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injunction against the persons named in order to prevent them 
from setting up a claim to or obtaining the payment of certain 
bonds, known as the Texas Indemnity Bonds, from the Treasury 
of the United States, and, finally, that they be constrained to 
restore the bonds to the petitioners, who claimed to be the accred- 
ited representatives of the State of Texas. The bill in the suit 
particularly demanded the return of some fifty of these bonds 
which were known to be in the possession of the persons against 
whom these injunction proceedings were aimed. This suit was 
instituted before the Supreme Court of the United States. Such 
action was in accordance with that provision of the Constitution 
which ordains that the Supreme Court shall have original juris- 
diction of cases in which a "State" shall be a party. 3 

The Texas Indemnity Bonds 

The history of the bonds mentioned in this suit properly begins 
with that of certain Texas claims against the United States which 
grew out of conditions antecedent to annexation and, subsequent 
to that event, for the settlement of territorial boundaries. The 
people of Texas, before annexation, expected the United States to 
assume the debts of the Republic, and this was not an unreason- 
able expectation. On the contrary, it was considered a fair ex- 
change. As a republic, Texas had all the rights of taxation and 
the possibilities of revenue which are associated with sovereign 
power, but on entering the Union as a State, many of these rights 
and possibilities were relinquished. In addition, certain public 
properties and war stores were surrendered to the United States. 
For none of these was there any adequate return provided in the 
joint resolution of annexation. This resolution, indeed, expressly 
stated that in no event were the "debts to become a charge upon 
the United States." 4 This statement was not necessarily decisive, 
since it was, no doubt, introduced to render more certain the 

J. A. Hardenberg, of New York; Samuel Wolf, of Kentucky; G. A. Stew- 
art, of Kentucky; Bank of the Commonwealth of Kentucky; W. F. Birch, 
of New York; Byron Murray, Jr., of New York; and Charles P. Shaw, of 
New York. Ibid. 

'Section II of Article III of the Constitution. 

•Joint Resolution No. 8, 28th Cong., 2d Sess., 1845, U. 8. Statutes at 
Large, V, 797. 
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passage of a measure which had not before enjoyed general pop- 
ularity. 5 

Although Texas accepted the proposition of annexation, it was 
with strenuous and continued protest against the injustice which 
was considered to have been done. It was insisted that the United 
States should assume the debts of the old republic. In addition, 
certain territorial claims caused trouble. Originally, Texas claimed 
as her western boundary the Rio Grande to its source, and thence 
north to the line of 42 degrees latitude. 6 After the Mexican War 
the United States sought to contract this claim. For reasons un- 
necessary to state here, the controversy over these lands became 
more and more bitter, until, finally, the State determined to assert 
its right to the territory by force should the United States gov- 
ernment continue to dispute the claim. 7 Such, in brief, was the 
case when the compromise measures of 1850 were adopted by Con- 
gress. The facts which have been stated were the occasion of one 
feature of the compromise. The provisions for the Texas indem- 
nity and for the establishment of a territorial government for 
New Mexico were incorporated in one bill. The fourth article of 
the bill declared that 8 

The United States in consideration of said establishment of 
boundaries, cession of claim to territory, and relinquishment of 
claims, will pay to the State of Texas the sum of ten millions of 
dollars in a stock bearing five per cent, interest, and redeemable 
at the end of fourteen years, the interest payable half-yearly at 
the treasury of the United States. 

Of this sum, five millions became the property of the State im- 
mediately, and the other half was reserved in the national treasury 
to be issued to the holders of the Texas debt. 9 Those who were to 

"Smith, Annexation of Texas, 323 et seq.; Texas Annexation Pamphlets 
in Columbia University Library. 

'Shepherd, Historical Atlas, 198. This claim included parts of the 
present States of New Mexico, Oklahoma, Kansas, Colorado, and Wyoming. 
See Garrison, Texas, 165. 

'Rhodes, History of the United States since the Compromise of 1850, 
I, 190. 

a V. 8. Statutes at Large, IX, Ch. 49, 446-447. 

'For an account of the public debt of Texas and the disposition of this 
sum, see Gouge, Fiscal History of Texas, 179-191; also the opinion of 
Attorney-General Caleb Cushing in Opinions of the Attorney Generals, 
VI, 130 et seq. 
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profit by this appropriation were the "creditors of the State hold- 
ing bonds and other certificates of stock of Texas, for which the 
duties on imports were specially pledged." 10 On November 25, 
1850, an act of the Texas legislature declared that, "the State of 
Texas agrees to and accepts said propositions, and it is hereby de- 
clared that the said State shall be bound by the terms thereof, 
according to their true import and meaning." 11 

It was not until December 16, 1851, however, that a law was 
passed designating a receiver of the bonds. On that date the 
comptroller of public accounts was ordered to proceed to Wash- 
ington and convey them to the state treasury at Austin. The 
bonds were then to be disposed of as the legislature should or- 
dain, "provided, that no bond, issued as aforesaid, as a portion 
of the said five millions of stock, payable to the bearer, shall be 
available in the hands of any holder until the same shall have 
been indorsed by the Governor of the State of Texas." 12 

Obviously this was intended as a general law imposing upon 
the governor of the State the duty of indorsing each bond as it 
was made use of by statute. Since at a later time much was made 
of this requirement, it will be profitable to ascertain whether or 
not it was ordinarily complied with, and whether it had any effect 
upon the title of the holder after bonds had passed from the pos- 
session of the State. According to the statement printed upon 
the face of the bond, it was payable to Texas or the bearer after 
the expiration of fourteen years. This was, therefore, a contract 
between the United States on the one hand and Texas or the 
holder on the other. When the State of Texas endeavored to 
alter the contract by requiring the indorsement of the governor, 
the attempt was an impairment of the contract, and was, there- 
fore, of no effect in law. 13 The real result of such an enactment 
was that it prescribed certain duties to be performed by particular 
state officials. It produced no defect, however, in the title of the 
holder of a bond from which the signature had been withheld, 
although it might indicate the possibility of illegal possession. 

"U. 8. Statutes at Large, IX, Ch. 49, pp. 446-447. 

"Gammel, Laws of Texas, III, 832-833. 

12 Gammel, Laws of Texas, III, 889-890; Paschal, Digest of Texas Laws, 
902. 

"Attorney-General Speed's opinion, 1865; Comptroller (U. S.) Tayler's 
report. Reprinted in Paschal's Digest, 902 et seq. 
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This appears to have been the trend of reasoning by which the 
treasury officials were governed when such bonds were presented 
for redemption. The State, moreover, was not consistent in re- 
quiring this indorsement. There was a number of laws passed, 
making appropriations of either the bonds or the interest from 
the matured coupons, which did not stipulate the necessity of the 
governor's indorsement as an evidence of the validity of the holder's 
title. 14 

The use made of these bonds was varied. There was an appro- 
priation of more than two millions for the payment of a part of 
the Texas debt unprovided for by the United States; $100,000 of 
the accumulated interest was voted to a building fund for the 
erection of a new state house then contemplated, and $25,000 was 
set aside for furnishings. On January 31, 1854, an act was 
approved which provided for the establishment of a school fund, 
and which dedicated $2,000,000 of these bonds as an endowment 
for that purpose. 15 These bonds were in the treasury when, in 
1856, it was decided to lend a part of them to certain railroad 
companies, which were at that time planning to build lines within 
the State. 10 In this way Texas would get the advantage of a 
higher rate of interest, and, at the same time would encourage in- 
dustrial development of the State, — then a policy quite generally 
approved. This plan was carried out extensively, and, of the 
original fund set apart for the public schools, there remained only 
about $800,000 when the State seceded in 1861." 

"Paschal's Digest, 903. 

"Gammcl, Laws of Texas, III, 1461-1465. 

"Ibid., Vol. IV, 32-40. 

"In 1855, the United States appropriated $7,750,000, in lieu of the five 
millions already set aside for the Texas creditors. The addition was made 
in compensation for certain sums expended by Texas in defense of her 
frontier against the Indians. The State was to be repaid for any part 
of the debt already liquidated. This time no restriction was made as to 
the nature of the debt which the United States proposed to pay. Any 
creditor might present certificate of the State's indebtedness. U. 8. Stat- 
utes at Large, X, 33d Cong., 2d class., Ch. 133, pp. 617-619. A part of 
this sum was in the national treasury as late as 1870, and was made the 
basis of a new claim against the United States. See report of (Texas) 
Comptroller of Public Accounts, 1870. 
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The Secession of Texas 

With the causes which impelled Texas to sever her connection 
with the Union, this paper has nothing to do. It is necessary 
only to notice the fact of secession, and the method by which it 
was accomplished. During the agitation preceding this action 
Governor Houston vehemently opposed disunion; and, unlike many 
governors of the other Southern States, refused to call a conven- 
tion after the election of Lincoln. An extra-legal step was taken, 
and a proclamation, signed by sixty-one individuals, was issued, 
which, among other things, called upon the people of Texas to 
elect delegates to such a convention. 18 In response to this, an 
election was held, and delegates were returned from some districts. 
On February 1, 1861, an ordinance of secession was solemnly 
adopted. 19 After having been indorsed by the legislature, this 
ordinance was submitted to the people for their ratification or 
rejection. It was ratified by a vote of 46,129 against 14,697. 20 
After this affirmative vote, the convention reassembled, and de- 
clared, on March 4, that the vote had resulted in the ratification 
of the ordinance, and that Texas had withdrawn from the Union. 
Previous to this expression of the will of the people, delegates had 
been sent, on the authority of the convention, to the Confederate 
government, at Montgomery, Alabama. After the ratification of 
the ordinance, a resolution was adopted requiring all state officials 
to take an oath of allegiance to this government. The governor 
and the secretary of state refused to comply with this order, and 
their offices were forthwith declared vacant. 21 

The senators and representatives in Congress were notified of 
the State's action, and they, with the exception of Andrew J. 

"Among the names of these men was that of George W. White, the de- 
fendant in this case. 

For the circumstance attending the calling of the convention see Sandbo, 
"First Session of the Secession Convention of Texas," in The Quarterly, 
XVIII, 178-190. 

"The title of the ordinance was: "An Ordinance to dissolve the union 
between the State of Texas and the other States, united under the com- 
pact styled 'The Constitution of the United States."' 

"Winkler (editor), Journal of the Texas Secession Convention, 90. 
Garrison, Texas, 287, gives the vote as more than 44,000 for secession to 
about 13,000 against. The figures employed in the court records and 
proceedings were 34,794 against 11,235. 

21 Gammel, Laws of Texas, IV, 1528. The secretary mentioned was Mr. 
E. W. Cave. 
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Hamilton, withdrew. Texas thus resumed the status of a free and 
sovereign State, — so far as the action of her people could accom- 
plish that fact. The doctrine of State Sovereignty, so long cher- 
ished as a fundamental part of the political philosophy of the 
South, thus found its final fruition in the definite act of secession. 
Its efficacy, as a practical policy, was now to be tested. The moral 
conviction of its righteousness — a part of the public consciousness 
of the time — was strengthened in the effort to maintain the legal 
and practical privileges deducible from the theory. 

The State Military Board and the Disposal of the United States 

Bonds 

In the course of the struggle which followed, the Texas legis- 
lature passed, in 1862, an act entitled "An act to provide arms 
and ammunition, and for the manufacture of arms and ordnance 
for the military defence of the State." 22 This law was enacted 
as a result of a suggestion from the Confederate secretary of war, 
Judah P. Benjamin. It appears that, in 1861, he created an ord- 
nance agency to purchase arms and supplies, and to have super- 
vision of the sale of cotton to foreign countries. As one of the 
agents of this department, G. H. Giddings, a citizen of Texas, 
was sent to Matamoras, Mexico. When he attempted to make ar- 
rangements with the local bankers and merchants, he was informed 
that they preferred United States bonds to the Confederate securi- 
ties he was able to offer. 23 Giddings, knowing of the bonds at 
Austin, suggested to Benjamin that some basis of exchange be 
agreed upon with the State authorities. Accordingly Benjamin 
wrote to Governor Lubbock, explaining the situation and request- 
ing the State to buy arms and ammunition with the bonds. He 
promised that the Confederate government would then repurchase 
them with eight per cent. Confederate bonds then being issued. 24 
On receipt of the letter, the governor submitted the matter to the 
legislature, which was then in session, and recommended that he 
be empowered to comply with the secretary's request. To meet 
this emergency, the legislature created a Military Board and 

"Ibid., Vol. V, 484. 

"Giddings to Benjamin, Official Records, War of the Rebellion, Series 
IV, Vol. 1, 774 (Serial No. 127). 
"Benjamin to Lubbock, Ibid., 830. 
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passed the act above mentioned. The board was given sufficient 
powers to accomplish the purposes of that law, being authorized 
to make use of any "bonds or coupons which may be in the treasury 
on any account." 2,1 In the specification of the bonds the act was 
intentionally comprehensive, so as to avoid any possible compli- 
cations in negotiating the bonds and thus frustrating the purposes 
of the act. 20 

On the same day (January 11, 1862), the legislature repealed 
the act of 1851 which required the indorsement of the governor 
in order to render the bonds available. In the repealing act, the 
same caution was manifested by the avoidance of mention of the 
specific clause which was to be made inoperative. 27 The act was 
repealed in toto. 

Under authority of these acts, the Military Board, on January 
12, 1865, agreed to sell to George W. White and John Chiles 135 
of these bonds, then in the State Treasury, and seventy-six others 
which were then in the hands of certain bankers in England. 28 

"Gammel, Laws of Texas, V, 491. 

M Lubbock to Benjamin, Off. Bee, Ser. IV, Vol. I, p. 839. 

"Gammel, Laws of Texas, V, 489. The original suggestion of Secretary 
Benjamin was not followed. Instead of buying the arms outright in the 
name of Texas, the board turned over $100,000 of the United States bonds 
to Giddings, and took his receipt. The board expected Benjamin to ac- 
knowledge the receipt and to deposit Confederate bonds in exchange. Ben- 
jamin, however, ordered Giddings to return the United States bonds imme- 
diately, saying that the law only allowed him to purchase arms. This 
statement was accompanied with a mild rebuke. The letter of Benjamin 
to the Military Board also displayed some acerbity, and led to strained 
official relations between the two. The original purpose of the act creat- 
ing the Board was, therefore, not accomplished on account of the very 
technical interpretation of the law by Benjamin. 

28 The Military Board, as first constituted, consisted of the governor, the 
treasurer, and the comptroller of public accounts. Later, in 1863, the law 
was changed, making the board to consist of the governor, ex officio, and 
two others appointed by him. Prior to this act, the board had been called 
the Old Board, and after it, the New Board. During all the periods of 
its existence, the changes in personnel were as follows: From January, 
1862, to November, 1863: F. R. Lubbock, C. R. Johns, and C. H. Ran- 
dolph; from November, 1863, to April, 1864: P. Murrah, Johns, and 
Randolph; and from then on, — Murrah, N. B. Pearce, and J. S. Holman. 
It was the board as last constituted that made the contract with White 
and Chiles. During the existence of both boards, $634,000 in the bonds 
and $132,700 in coupons were used. For an account of the Military 
Board and of the various contracts which it made, see the report of 
Pease and Palm. 

The bonds, mentioned above as being in England, were in the hands of 
Messrs. Droege & Company, of Manchester. In 1862, the Military Board 
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In payment for these bonds, that is, for the first 135, White and 
Chiles were to deliver to the board 25,000 cotton cards, equal in 
value and quality to No. 10 Whitmore cards, and, secondly, medi- 
cines of the best grade. 29 In case these articles were not delivered, 
White and Chiles were bound to deposit with the State, bonds of 
Texas equal to the amount turned over to them in the United 
States bonds. 30 As security, these men offered the names of seven 
prominent citizens of Texas. 31 This guarantee being considered 
sufficient, the board delivered the bonds to White and Chiles, but 
none of them was indorsed by any governor of Texas. 

Whether through the fault of White and Chiles or not, the 
cards and medicines were never delivered to the board. From the 
testimony, it appears that they sent these articles to Matamoras, 
Mexico, which was then a portage to the Confederacy, and that 
here the agent of White and Chiles took possession and forwarded 
the cards and medicines to Austin. En route, however, they were 
destroyed by some one of the bands of marauders or robbers which 
then infested the borders of the State. According to Chiles, the 
work of destruction or seizure was done by the disbanded soldiers 

had authorized the firm of John M. Swisher &. Company of Austin, Texas, 
to negotiate 300 of the indemnity bonds. In fulfillment of this arrange- 
ment, Mr. Swisher had transported the bonds to England, and had em- 
ployed Droege & Company as his agents. He deposited the bonds with 
this house in his own name, and the transaction was throughout appar- 
ently of a private character. Through Droege & Company a sale was 
effected during the first year; 149 of the bonds were sold to George A. 
Peabody & Company for £25,981, payable in three installments. The re- 
maining 151 bonds were still in the possession of Droege & Company 
when the contract was made between White and Chiles and the Military 
Board, and it was upon these bonds that the board drew when it trans- 
ferred the seventy-six bonds to White and Chiles. 

29 A copy of the contract between White and Chiles and the Military 
Board may be found in the File Copy of Briefs for 1876. This document 
is in the library of the Supreme Court at Washington. According to 
Governor Hamilton, the original draft of this contract was found by Mr. 
Swante Palm in one of the rooms of the State Capitol among the waste 
papers which had been scattered there when the Confederates abandoned 
the building. Led by curiosity, Mr. Palm looked about and discovered 
many of the papers later employed in the case of Texas v. White by the 
legal representatives of the State, including the receipt and a partial list 
of the numbers of the bonds transferred to White and Chiles. Record of 
the case, 79. 

30 The bonds here referred to were the 7 or 8 per cent State bonds of 
Texas. In reckoning the amount to be deposited, it was agreed that the 
United States bonds were to be rated at eighty cents on the dollar, the 
State bonds at par. See Pease and Palm; Paschal's Digest, 908. 

3I Paschal's Digest, 908. 
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of General Kirby Smith. Whether such was the case or not, it 
is impossible to say with any degree of certainty. 

In the record of the case, it was stated that, as early as 1862, 
George W. Paschal, a loyalist of Texas, wrote to the secretary of 
the treasury of the United States, Mr. Chase, warning him that 
an effort was going to be made to utilize the indemnity bonds in 
the interests of the Confederacy, and informing him that such 
bonds could be identified by the absence of the governor's indorse- 
ment. 32 Apparently this statement was made on the assumption 
that all bonds circulated before the war had been so indorsed. As 
has been pointed out, however, this was by no means the case. 
We are informed that the treasury department acted on this in- 
formation, and that, in general, payment of bonds and the interest 
was refused when such indorsement was lacking. This policy, 
however, was not always followed, and some of the bonds of this 
character were redeemed. 33 

Restoration and Reconstruction of Texas 

After the close of the war, the federal troops rapidly entered 
and easily obtained control of a large part of Texas. Immedi- 
ately before this event, many of the State officials fled to Mexico 
or to Europe. Coincident with this flight, organized civil gov- 
ernment practically disappeared. As the Confederate authority 
collapsed, the President, by virtue of his military powers, filled 
the governmental vacuum by the creation of a provisional gov- 
ernment. He issued his proclamation, appointing A. J. Hamilton 
provisional governor, on June IT, 1865. Under this government, 
the people of Texas proceeded to make a new constitution in 
which was incorporated what were considered to be the legitimate 
results of the war. In accordance with this instrument, an elec- 
tion was held for both state and national officers. In this elec- 
tion, the suffrage qualifications were practically the same as had 
obtained before the war. J. W. Throckmorton was chosen gov- 
ernor, and was promptly installed. The men elected to Congress 
were given their credentials, and, at the proper time, presented 
themselves at Washington for admission. The President urged 

32 7 Wallace, 706; Paschal's brief, File of Briefs, Vol. I, 1876. 
M Keport of the (U. S.) Comptroller for 1865. 
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that their demand be granted, and that Congress should thus place 
the stamp of its approval upon his efforts to restore the Southern 
States to their constitutional relationship with the government 
of the United States. Congress, however, saw fit to act otherwise, 
and Texas and the other States which had attempted secession 
were not acknowledged to have been satisfactorily restored. On 
the contrary, an amendment to the Constitution was submitted to 
the States for ratification, and acceptance of it was made a pre- 
liminary condition to the readmission of those States which had 
lately been at war against the Union. Texas, in company with 
the other Southern States, rejected the fourteenth amendment, 
and thus effectively blocked the congressional plan of restoration. 
The radical leaders in Congress then introduced measures for 
drastic reconstruction. By the act of March 2, 1867, it was de- 
creed that no legal government existed .in the late insurrectionary 
States, and that there was no adequate protection of life and 
property. The States whose governments were so impugned were 
then divided into five military districts, and it was made the duty 
of the President to assign to each district a general of the army. 
To such officers, ample powers were given to suppress disorder, 
and to perform the other duties which were then and later im- 
posed upon them. Although the avowed purpose was the estab- 
lishment of a more substantial and reliable police power in the 
Southern States, the real purpose was political. A convention was 
to be held in each State "elected by the male citizens of said State, 
twenty-one years old and upwards, of whatever race, color or pre- 
vious condition." 34 Later, on March 23, certain rules were pre- 
scribed for the registration of the enlarged electorate contemplated 
in the earlier act. Governments in existence in these States were 
declared to be subject to the paramount authority of the United 
States at any time, to abolish, modify, or supersede them. And 
they were modified or superseded whenever the occasion, in the 
opinion of the commander, seemed to warrant it. 

Of these military districts, Texas and Louisiana formed the 
fifth. The officer first designated as commander of this district, 
General Sheridan, soon took over a very large share of the admin- 

"See treatment of these laws in Dunning, Essays, 176 et seq. The text 
of the laws is to be found in Fleming, Documentary History of Recon- 
struction, I, 401 et seq. 
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istration of the government, civil and judicial, as well as military. 
Governor Throckmorton proved too moderate and conservative, and 
Sheridan removed him, assigning as a reason for such action that 
the governor was "an impediment to reconstruction." 35 In his 
stead, former governor, E. M. Pease, was appointed. Thus the 
State government was reduced to the position of subserviency and 
impotence prepared for it by the action of Congress. Thence- 
forward it becomes difficult to associate with it the attributes 
hitherto considered necessary to the existence of a State. 

The foregoing paragraphs epitomize the history necessary to a 
right understanding of the case, and I now turn to an examination 
of the action of the various governments therein mentioned in 
reference to the Texas bonds. The finances of Texas, like those 
of the other States of the distracted South, were in disorder and 
confusion at the close of the war. Among the earliest efforts at 
rehabilitation, were those directed to remedy this condition. Gov- 
ernor Hamilton appointed Messrs. E. M. Pease and Swante Palm 
to investigate the treasury, and, in general, the financial condi- 
tion of the State. They were also to inquire about the disposition 
of the bonds and to recommend methods of recovery, if such were 
feasible. 30 To supplement and legalize these steps, the constitu- 
tional convention of 1866 passed an ordinance empowering the 
governor to take steps to recover the bonds or to compromise with 
the holders. 37 This action was inspired by George W. Paschal, 
who was later appointed financial agent and legal representative of 
the State. In most of the efforts, legal and otherwise, to recover 
the bonds, the influence of Paschal was strong, if not predomi- 
nant. 38 

K For detailed study of this period in Texas, in all its aspects, see 
Ramsdell, Reconstruction in Texas. For a discussion of this particular 
topic, see pp. 145 et seq. 

^Paschal, Digest, 905. This report contains a history of the contracts, 
sales and receipts of the Military Board. It may be found in Executive 
Record Book No. 281. 

3T Gammel, Laws of Texas, V, 889. Ordinances of the Convention A'o. 12. 
Adopted April 2, 1866. 

s8 Mr. George Washington Paschal was a man of considerable promi- 
nence and influence in the political affairs of Texas. Prior to the war, 
he had been the friend and supporter of Houston, and had contributed 
powerfully to his election as governor in 1859. During the war he re- 
mained constantly loyal to the Union. His views on secession were made 
public in the Southern Intelligencer, which he established and partly 
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The work of regaining actual possession of the bonds was started 
by General Granger immediately after the occupation of the State 
by the federal troops. He issued a proclamation ordering that all 
moneys belonging to the State should be turned over to the mili- 
tary authorities. As a result of this order, 106 of the indemnity 
bonds were recovered and were given to Hamilton when he was 
installed as governor. After Hamilton came into office, an effort 
was made in the Texas courts to recover bonds from White and 
Chiles, but neither of these men was then in the State, — White 
having fled to Tennessee, and Chiles having removed his residence 
to New York. The result was that this effort proved fruitless. 
As governor, Hamilton resisted the efforts of White to secure a 
pardon for participation in the war, and recommended the con- 
fiscation of White's property. Unofficially, the governor seems to 
have played a very different part in this matter. According to 
the answers of both White and Chiles in the case of Texas v. White. 
Hamilton, while acting as governor of Texas, became their attorney 
or agent to assist them in securing the payment of the bonds in 
their possession. According to Chiles, a fee of $10,750 was paid 
to Hamilton for his services. In White's answer there is the 
statement that "an understanding was arrived at with said Hamil- 

ovvned. As a lawyer he also attained to some distinction. He was the 
author of a number of works, among which are: A Digest of Texas Law; 
Annotated Constitution of the United States; Digest of the Decisions of 
the Supreme Court of Texas; and Life of Sam Houston. During the 
Reconstruction period, he became an ardent supporter of the Congres- 
sional plan. He joined the radicals, and endorsed the most extreme 
position occupied by that party. He took a prominent part in the con- 
vention of Southern Loyalists at Philadelphia, in 1866, and used his in- 
fluence against the Johnson administration in the election which followed. 
It was his boast that he "contributed as much as any other man to the 
cause of popular liberty and in the establishment of the constitutional 
amendments, which give citizenship and suffrage to all." It was inti- 
mated that Paschal had motives other than those inspired by unselfish 
patriotism and loyalty to the cause of education which urged him to 
continue his efforts to secure these bonds. However this may have been, 
it is known that he was removed from his position as representative of 
the State by Governor Davis at least partially because of the largeness 
of the fee which he retained from the moneys collected for the State. 
Paschal defended himself from the charge of exacting an exorbitant fee 
by claiming that part of the money retained was compensation for printing 
certain reports of the Supreme Court of Texas. For a fuller discussion 
of this matter, see below, section "In re Paschal." 

Like so many of the Southern Unionists and Radicals, Paschal later re- 
moved to the North. As Professor of Law at Georgetown University, he 
was highly respected for learning and ability. 
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ton, and it was agreed that said Hamilton should receive $20,000, 
in said indemnity bonds, for his services in securing payment of 
said bonds, at the treasury of the United States, to an amount of 
$135,000." In fulfillment of this agreement, $10,000 was actually 
paid him, on June 22, 1865, and the remainder was to become due 
when the Treasury Department should redeem the bonds. This 
sum was deposited to his credit in New York City with that con- 
dition. A friend of 'the governor, J. E. Barrett, was also engaged 
for the same purpose, and a large fee was paid him. If these alle- 
gations were true, the conduct of Hamilton was, to say the least, 
open to question. As governor, he criticized White and Chiles 
harshly, and denounced them for having taken money which had 
been consecrated to the school fund. In another capacity, what- 
ever it was, he wrote a letter to Barrett saying that the govern- 
ment of the United States would certainly redeem the bonds for 
the benefit of the holders, and stating that an offer on the part 
of White and Chiles to sell some of these bonds was a good prop- 
osition. Despite these seemingly contradictory positions, measures 
were taken by the State authorities to prevent the payment of the 
bonds to the holders by the United States Treasury. 

Both White and Chiles, in their later defence, claimed that they 
offered to comply with that provision of the contract which required 
that in case they failed to deliver the cards and medicines they 
should pay into the State treasury a certain amount of Texas 
bonds. This offer was refused by the State treasurer and by the 
governor, and it was declared by both of these officials that the 
contract was not binding upon the State. 

According to the law, the, governor had the discretionary power 
of compromising with the holders of the bonds, if such served the 
interests of the State. After the election of Throckmorton, nego- 
tiations to this end were opened between him and White. It seems 
that at this juncture, White had in his possession most, if not all 
of the bonds which had not been disposed of previously. Accord- 
ing to the explanation which Chiles made of this fact, it appeared 
that White had approached him and had requested that he be 
allowed temporary possession of the bonds in order that he might 
meet certain obligations and thus save his property in Texas, which 
was then being threatened. He wanted the bonds for security, and 
Chiles yielded. However this may have been, White agreed to 
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the compromise propositions of Throckmorton. By this agree- 
ment, the State received $12,000 in currency and eight bonds, 
which were then on deposit at the United States treasury. White 
also released his claim to the seventy-six bonds in England, and, 
in turn, the State released White and Chiles from all obligations. 
This compromise seems to have recognized some legal validity in 
the contract made by the Military Board. In effect, it allowed 
White to retain certain bonds in his possession, the number of 
which is uncertain, and released him from the obligations of his 
contract, which became operative on the failure to deliver the cards 
and medicines. He surrendered his shadowy claim to the bonds 
then in the hands of Droege & Company in England, but Chiles 
later attempted to secure them, and was adjudged in contempt of 
court for so doing. The bonds which were involved in the case of 
Texas v. White et als. — fifty-one out of the original one hundred 
and thirty-five — were not affected by this compromise and de- 
pended on the issue of the suit, since they had been transferred to 
other parties. Yet the injunction petition seems to have been 
sufficiently inclusive that when once granted all of the bonds would 
have been affected. The compromise, however, had no relation to 
the case in question except indirectly, as mentioned. 

Chiles complained bitterly against this compromise, and con- 
tended that the result of the whole proceeding was to deprive him 
of his rights, and that it was effected without consultation with 
him. He protested to the governor of Texas, and later intro- 
duced a cross-bill against White for recovery and damages, but in 
neither case was he successful in securing his object. 39 

When the State legislature was convened, after the election of 
Throckmorton, an act was passed which embodied the same pro- 
visions as were contained in the ordinance of the convention be- 
fore mentioned. 40 Empowered by this law, Throckmorton ap- 
pointed B. H. Epperson financial agent and legal representative 
of Texas. In the legal measures which Epperson took to regain 
the bonds the attorney-general, William M. Walton, was associated 

^For the terms of this compromise, see the record of the case, File 
of Records, 1876, p. 64 et seq. See also the report of the (Texas) Comp- 
troller of Public Accounts for 1866-1867, 1869-1870. The records of the 
case are found, of course, in the library of the Supreme Court at Wash- 
ington. 

"Gammel, Laios of Texas, V, 987. 
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with him. 41 When Pease was installed as governor, the Throck- 
morton agents were dismissed, and Paschal again became the offi- 
cial representative of the State, serving as one of the lawyers when 
the case of Texas v. White was being tried before the Supreme 
Court. 

Transfers of Bonds from White and Chiles 

The bill in the case showed that, after the war, White had sold 
a number of bonds to John A. Hardenberg, and that Chiles 
had borrowed money from Birch, Murray & Company, giving bonds 
as security. 42 Apparently Hardenberg had bought his bonds in 
an open market, and he insisted that the purchase was bona fide. 43 
Whether such was the case, provoked a lively debate among the 
lawyers. It was asserted by the Texas lawyers that Hardenberg 
and the others who had purchased bonds had had sufficient notifi- 
cation of the intention of Texas to dispute the title of White and 
Chiles to the bonds. Evidence was adduced to substantiate this 
contention. Paschal, in 1865, had written several notices to the 

"Attorney-General's (Texas) report for 1866-67; report of Comptroller 
of Public Accounts of Texas for 1869-70. In the last document cited, 
there is an account of the activity of Epperson and Walton. See especially 
letter of Epperson to Comptroller Bledsoe, 16-17. 

"For detailed account of the negotiations of White and Chiles in ex- 
ploiting the bonds, see report of the case, 7 Wallace, 714-716; 25 Texas 
(Supplement), 465-621. 

"7 Wallace, 710-714. It is beyond the scope of this paper to describe 
in detail the manner by which Hardenberg acquired possession of thirty- 
four of the bonds originally given to White and Chiles. In brief, how- 
ever, it appears from the testimony that they passed through numerous 
hands before he bought them. The first trade was consummated through 
a commission merchant, named Hennessey, and he, in turn, had received 
them from a Mr. Douglas, of Tennessee. Douglas was the representative 
of White in this transaction. Although Hardenberg did not know the 
exact source whence these bonds came, he was aware that the original 
owner had not been loyal to the United States during the late inter- 
sectional conflict. He made no investigation to ascertain the identity of 
this owner. For these bonds he paid 120 cents on the dollar at a time 
when gold was selling at 146 and declining. This he considered to be a 
good speculation. By this purchase he got possession of thirty bonds. 
He also got four others, — one from McKim & Company, at 115 cents on 
the dollar with gold at 147, and three from Kimball & Company at 120 
cents on the dollar with gold at 146. In his testimony, Hardenberg pro- 
fessed not to know that the bonds came from White or that Texas had 
ever passed a law requiring the indorsement of the governor in order to 
make the indemnity bonds negotiable. There seems to have been a great 
deal of speculation in United States bonds at that time. The bonds were 
redeemed in gold, and the holder promptly cleared a handsome premium 
from the high prices of gold then current. 
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New York papers, — or at least was instrumental in causing them 
to appear in the news columns, — in which he cautioned the public 
not to buy any of the bonds held by these parties, and declared 
that Texas was going to contest the claim of White and Chiles. 
These notices were published in the Herald and in the Tribune." 
If these newspaper statements should be accepted by the court as 
legal notification, the purchase of bonds by Hardenberg was merely 
a speculation in which his good faith was questionable. 

Birch, Murray & Company had taken a number of the bonds 
as security for a loan to Chiles. At first the firm lent him $5000, 
for which he deposited twelve bonds. These bonds were taken to 
the United States treasury where four were redeemed, the prin- 
cipal and coupons amounting to $4900. 45 The eight remaining 
unredeemed were left at the treasury, credited to the firm. Chiles 
still desiring to borrow money, again approached Birch, Murray & 
Company. This time he brought with him a letter from Governor 
Hamilton and a report from the comptroller of the treasury, both 
favorable to the payment of the bonds by the government. 40 These 

"Under the caption "Caution to the Public" Paschal wrote the history 
of the Texas indemnity bonds. In conclusion he said: "Now, therefore, 
I think proper to give the public notice that said bonds were delivered 
to White and Chiles by irresponsible parties, without any legitimate au- 
thority and in violation of a statute of the State, which requires said 
bonds to be endorsed by the governor of the State before they shall be 
available in the hands of any holder; that they were delivered under a 
pretended contract, which bears upon its face indisputable evidence of 
fraud, and that the said White and Chiles, not either of them, have ever 
paid or caused to be paid to the said State of Texas one farthing in 
money or securities, or property of any character for said bonds, and 
have both fled from the State of Texas to avoid prosecution and punish- 
ment under the laws of the State; and that these facts are known to the 
Secretary of the Treasury of the United States, and a protest filed with 
him against the payment of said bonds and coupons, unless presented for 
payment by proper authority of the State of Texas." The New York 
Tribune, October 10, 1865. This notice appeared above the signature of 
Governor Hamilton, and it is possible that he may have written it. 

45 The treasury department was influenced by the plea that the loan 
had been made in good faith, and the number of bonds redeemed showed 
that an attempt was made to reimburse the firm to the extent of its 
outlay. 7 Wallace. 715-716. 

'"Chiles had also approached J. R. Barrett, a friend of Governor Ham- 
ilton, and had made him an offer. Barrett consulted Hamilton and was 
advised to accept the proposition. This advice the governor finally em- 
bodied in a letter to Barrett. "Dear Sir: In reply to your question 
about Texas indemnity bonds issued by the United States, I can assure 
you that they are perfectly good, and that the gov't will certainly pay 
them to the holders. Yours truly, A. J. Hamilton." 
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documents overcame whatever hesitancy the firm had, and, on the 
security of the eight bonds already deposited with the treasury 
department, Chiles secured $4125 as an additional loan. 

The attitude of the United States treasury department toward 
these bonds was not consistent. At one time, payment was refused, 
and at another it was promised. 47 Finally, after the holders be- 
came insistent, Secretary McCulloch ordered the comptroller, E. W. 
Tayler, to make a report on the subject and submit recommenda- 
tions as to the proper course to follow. Such a report was made, 
and it revealed careful investigation into the entire matter. Tayler 
recommended that the bonds be paid. In accordance with this 
suggestion, the secretary ordered that payment be made on all 
bonds of this character that were presented. To this the Texas 
agents entered a strong protest. 48 They also carried the matter 
to the President, insisted that, by executive order, he forbid pay- 
ment of the bonds, that White be arrested, and that his pardon be 
withheld. President Johnson declined to be drawn into a con- 
troversy over White, or "to administer the affairs of Texas." 49 
Finding appeal to the President of no avail, the agents appeared 
again before the comptroller, and 'submitted a long argument 
against payment of the bonds. They were informed that, unless 
the State took legal action within one week, the bonds would be 
redeemed in behalf of the holders. Legal proceedings were insti- 
tuted at once, and the result was the case of Texas v. McCulloch, 
which was dismissed on February 19, 1867. 50 Then many of the 
outstanding bonds were paid. 

The records of the treasury department show that the Harden- 
berg bonds were redeemed at that time. Although this was tech- 
nically the case, the entry in the books did not describe the con- 

47 See Comptroller Tayler's special report on this subject, I860. Op cit. 

■"These agents were Epperson and Walton. 

"White was one of the southerners who, possessing more than $20,000 
in wealth, had to make personal application for pardon. Later Paschal 
complained that White "seemed to be one of the influential men at the 
'White House,' having access at all times." According to a statement of 
the late Judge A. W. Terrell, of Texas, to Professor Charles W. Ramsdell, 
of the University of Texas, White was a Tennessee friend of Johnson. 
Judge Terrell said that White not only secured his pardon easily, but 
actually resided for a time in the White House; that when he (Terrell) 
returned from Mexico in 1866 and went to Washington to get his own 
pardon, he found White staying at the White House. 

50 4 App., 58; see 7 Wallace, 714. 
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ditions of payment, and the real history of the transaction did not 
become known until later. It was accomplished only after McCul- 
loch and Hardenberg had reached a private agreement. The sec- 
retary hesitated to pay the bonds, because there was a possibility 
that Texas, after the State's case had been tried upon its legal 
merits before the Supreme Court, might begin a suit against him 
for damages and restitution. Congressman S. S. Cox, then rep- 
resenting Hardenberg, proposed an arrangement whereby the sec- 
retary would be protected should this eventuality occur. Accord- 
ing to his plan, Hardenberg was to receive payment of the bonds 
in gold. He was then to deposit, in some bank, in United States 
bonds known as "seven-thirties" a sum equal to that paid him in 
redemption of his Texas bonds, 51 of which the secretary of the 
treasury was made the trustee, and which was to revert to him 
in case of a suit being decided against the validity of Hardenberg's 
title to the Texas bonds, and in case the United States treasury 
was held accountable for the amount paid in redemption. 

Chapter II 

THE ARGUMENT OF THE LAWYERS 

The case was argued by G. W. Paschal and E. T. Merrick for 
Texas; 1 and contra, by Philip Phillips for White, Albert Pike and 
associates for Chiles, J. W. Carlisle for Hardenberg, and James W. 
Moore for Birch, Murray & Company. All of these gentlemen 
were prominent members of the Supreme Court bar, and, as such, 
were lawyers of marked ability. The most unique character 
among them was the soldier, poet, and lawyer, Albert Pike, who a 
short while before had served with distinction as a general in the 
armies of the Confederacy. With him were joined his partner, 
K. W. Johnson, and James Hughes. 

The bill a? made out by Paschal and Merrick set forth the case 
of Texas. It may be capitulated under six headings. First, that 
the bonds were seized by an unlawful combination of persons in 
armed hostility to the government of the United States. Second, 

"Later these "seven-thirties" were exchanged and "five-twenties" of an 
equal amount substituted. See Teams v. White, 7 Wallace, 713-714; 
Texas v. Hardenberg, 10 Wallace, 73-77. 

•Paschal and Merrick were assisted by K. J. Brent and George Taylor. 
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that the bonds were sold to White and Chiles for the purpose of 
aiding the Confederate authorities in overthrowing that govern- 
ment. Third, that, granting the legality of these proceedings, 
White and Chiles had not fulfilled the requirements of their eon- 
tract with the Military Board. Fourth, that the bonds were not 
properly endorsed, and consequently might be identified. Fifth, 
that the bonds were matured, and that payment was overdue. 
Sixth, that the later transfers to Hardenberg and others were not 
made in good faith. 

The answers of White and Chiles, which were very much alike, 
may also be summarized under six heads. First, that Paschal and 
Merrick had shown no written warrant of attorney as evidence of 
their authority to represent Texas in proceedings of this nature. 
Second, that Texas, by seceding from the Union and later waging 
war against the United States, had lost the status of a State in 
the American Union, and, therefore, had no right to sue in the 
Supreme Court. Third, that the Texas government, whether de 
facto or dejure, had entered into a contract which it could not now 
repudiate. Fourth, that the endorsement of the bonds by the gov- 
ernment was not necessary to render them negotiable. Fifth, that 
circumstances over which White and Chiles had no control had 
made it impossible for them to fulfill their contractual obligations. 
Sixth, that prior to the transfers of the bonds to other parties they 
had had no definite information that Texas intended to contest 
their title. 

Such was the case when it came up for final argument. It will 
be seen that there were four questions involved, and that each 
in turn came up for adjudication by the court. First, a prelim- 
inary one of minor significance, — whether Paschal and Merrick 
could show sufficient authority to prosecute in the name of Texas. 
Although there was much wrangling about this question of author- 
ity, it was not serious; the entire discussion about it was mere 
legal by-play. The second, however, was far more important. 
This was a question of jurisdiction, — whether or not Texas was 
a State in the Union when the suit was filed, and thus competent 
to be heard in an original case before the Supreme Court. Third, 
whether an injunction was to be granted against the persons 
named. Fourth, as to the effect produced by the payment of cer- 
tain of the indemnity bonds by the United States treasury. 
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Of these questions, the second was of greatest import. In de- 
ciding it, the court was to place on record a precedent of funda- 
mental and permanent value. Was Texas a State in the Union? 
If not, the case must be dismissed because of the constitutional 
limitation as to the original jurisdiction of the Supreme Court. 
The most important questions occasioned by the war were involved, 
and it was necessary for the court to consider them in order to 
determine and formulate the constitutional principles emerging 
from those extraordinary conditions. Concerning this question of 
jurisdiction was waged one of the great battles of our legal his- 
tory. The briefs of the various lawyers covered several hundred 
pages, so carefully and exhaustively were the details treated. 2 

Paschal based his theory and constitutional interpretation upon 
the postulate that: The Union is indestructible and indissoluble; 
that Texas had surrendered all rights of self-determination when 
she entered the Union, and all acts in contravention of that sur- 
render were null and void. He contended that 

The State as a State did not and could not rebel against the 
United States. But the magistrates of the State, including the 
Legislature, refused to take the oath required by the Federal Con- 
stitution (and) took an oath to support the pretended government 
at war with the United States. . . . The secession ordinance 
was void; the attempted dissolution of the Union was void; the re- 
lations to the new Confederacy was void; all legislation in opposi- 
tion to the Constitution, treaties and laws of the United States, 
was void; and, therefore, the body politic no more ceased to be a 
State in the Union than was the vast domain geographically elided 
from the boundaries of the United States. 

Through all the manifold changes undergone, the status of Texas 
as a State in the Union remained the same; and all efforts at 
alteration were of no effect, because they had no standing in law. 
This was very largely an echo of the popular view in the Xorth, 
and it possessed in the eyes of the court the great weight derivable 
from the approval of public opinion. 

Phillips, in opposition, invited the attention of the court to the 

2 The arguments of Paschal, Merrick, Pike, Phillips, Hughes, and the 
other lawyers may he found in an abridged form in 25 Texas (Supple- 
ment) Reports. In a complete form they can be found in the file of 
briefs in the Supreme Court library at Washington and in the library 
of the New York Bar Association. Since the litigation connected with 
this case covers a number of vears, the briefs were collected in the volume 
for 1876. File Copy of Briefs, 1876, 1 Org'l—32 Org'l. 
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facts in the history of Texas since the adoption of the ordinance 
of secession, and insisted that these facts did not justify the claim 
that she remained a. State throughout this period. The definition 
of a "State," under the Constitution, would not permit the admis- 
sion of such a claim. The definition to which he appealed was 
firmly imbedded in the opinions of the Supreme Court and had 
been accepted as a maxim of constitutional law, and these opinions 
were uniformly and consistently against the present pretensions 
of Texas. In the famous case of Hepburn and Dundass v. Ellxey, 
Chief Justice Marshall had held that the term "State," in the 
American Union, connoted something of a nature in many respects 
separate and distinct from that usually given to it in treatises on 
general or international law. 3 The Constitution of the United 
States contemplates a political body which is entitled to repre- 
sentation in the Senate and House of Eepresentatives, and to the 
appointment of presidential electors. The "political body" in this 
Union which is possessed of these rights is a State. This case, 
according to Phillips, presented a clear and well defined test which 
would demonstrate whether or not Texas at that time was a 
"State" in the constitutional sense of the word. The principle 
to which this advocate referred had been upheld and approved in 
other cases, and so far as time could give it, the opinion had the 
unquestioned sanctity of legal precedent. 4 Continuing this argu- 
ment, he inquired 5 

3 2 Cranch, 452. 

4 The decision was specifically upheld in Xew Orleans v. Winter ( 1 
Wheaton, 91) and in Scott v. Jones (5 Howard, 343). It is pertinent to 
introduce here a statement of some of the other definitions of a "state" 
under the Constitution. In Chisholm v. State of Georgia (2 Dallas, 419), 
a state was defined as "a complete body of free persons, united together 
for their common benefit, to enjoy peaceably what is their own. and to 
do justice to others." This definition was expanded in the great case of 
Penkallow v. Doane (3 Dallas, 93), so that a "state," in its most en- 
larged sense, means the people composing a particular nation or com- 
munity. Tn that sense is the whole people united in one body politic, 
and thus the "state" and "the people of the state" aie equivalent expres- 
sions. This last case had an interesting bearing upon certain points of 
the controversy we have been considering. What were "the people of the 
state?" Does a true republican form of state government require the 
participation of the whole people? And finally if the people constitute 
the state, is the action of the people the action of the state? Such a 
deduction was disquieting to those who denied the de facto participation 
of the state in the efforts to secede. It was, therefore, a dangerous prece- 
dent for all parties. 

'Phillips' Brief. 4. 
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Now what is the condition of Texas? She is denied the right of 
representation in Congress, and all power to appoint electors. Her 
State government is declared to be illegal. All authority to gov- 
ern her is lodged in a military commander; civil tribunals are 
made subservient to his dictation ; a provisional government is ap- 
pointed by the President according to military authority. This 
condition is wholly inconsistent with the idea that there remains 
with the people of Texas any political power whatever, or that 
they are entitled to any of the guarantees of the Constitution of 
the United States. ... If the laws which deprive her of 
these rights and impose these disqualifications are valid — that is, 
if she is not entitled to representation in Congress, and a voice in 
the choice of electors, then I maintain that she is not a member 
of the Union, that she is not a State within the sense of this 
jurisdictional provision. 

This argument placed an alternative before the court which de- 
manded either the adoption of Thaddeus Stevens' conquered-prov- 
ince theory or the repudiation of the action of Congress. In the 
quaint and involved language of General Pike, we may find the 
theory of Stevens advocated for adoption by the court: 

It seems to us that if the right to secede did not exist, contradic- 
tions if not absurdities, can only be avoided, by holding that the 
people of the State, constituting and being the State, did secede 
in fact; that the State government being unchanged, its acts 
were the acts of the people of Texas, done through their chosen 
agents; that, when the Confederation was acknowledged to be a 
belligerent Power, there was no longer a rebellion, but a war, a 
public, not a civil, war; that after conquest, the status of rebels 
and traitors could not, for any purpose, be reimposed upon the 
people of Texas; since, if it could, General Lee, having been 
paroled, could not be tried for treason, while Mr. Stephens, who 
was but a civil officer, could; that the United States may exercise 
the rights of conquest over what, being conquered, ceased at once 
to be a State, and became a province, without any right of read- 
mission into the Union. . . . 

General Pike was impatient with that line of reasoning which 
sought to justify the actions of the President and of Congress, 
while at the same time asserting that, during these activities, the 
existence of Texas as a State remained unimpaired and uninter- 
rupted. With some indignation, he related the story of Texas 
under the domination of the military government, which he de- 
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scribed as government by "pro-consuls." As to the effect of the 
operation of the Eeconstruction laws, he said : 6 

We do not say that all this is not warranted by the title of con- 
quest, or that it is not right and just in itself. We only say that 
Texas has been and is governed under the title of conquest, and, 
therefore, is not a State. . . . It is not the question, there- 
fore, whether Texas is rightfully excluded from the Union and 
governed as a province, but whether it is so in fact. Congress 
may deny it the right to sue here as a State, with precisely the 
same right that it can refuse the right of representation. It can 
not be a State for the purpose of suing here and not a State for 
the purpose of taking part in the legislation of the country. 
. . . Incapacitated to do one, it is incapacitated to do the other. 

Merrick took a quite different attitude, and presented a different 
line of argument. Concerning the status of Texas, he admitted 
that the facts indicated a change in the form of government. He 
argued from the leading case of Luther v. Borden that sovereignty 
resides in the people of the State and they, by virtue of their 
inherent right and power, may change the form of government. 7 
The question as to the validity of this change is one to be decided 
by the political power in the United States government, and the 
courts are bound to follow the decision rendered by that power. 
The political power has declared that the attempted secession was 
invalid. It was, therefore, void. The government of Texas as 
organized by the President and under which Throckmorton had 
been elected governor, had been recognized by the executive and 
legislative departments. The Supreme Court was, therefore, 
estopped from further inquiry into the status of that government. 

The argument as to the merits of the case turned on the ques- 
tion of the validity of the contract between the Military Board, 
representing an illegal government, and White and Chiles. Pas- 
chal and Merrick contended that after Texas had passed the ordi- 
nance of secession, in 1861, the State government was in rebellion 
against the United States, and that it could not acquire any legal 
title to the bonds which were found in the State treasury. The 
purpose, moreover, of such an utilization of the bonds had been 
to injure the federal government and to destroy the Union. This 

"Pike's Brief, 10; 25 Texas (Supp.) Reports, 512. 
'7 Howard, 1. 
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manifestly treasonable intention removed whatever semblance of 
legality there might otherwise have been to the transaction. 

The defense urged that, in case Texas was a State, she had by 
her chosen agents empowered the Military Board to act, and that 
now the State could not ex post facto deny its own laws and con- 
tracts. Furthermore, it could not be claimed that only certain 
misguided and disloyal people, not the State, were acting. It was 
maintained that, "A State can only act through its agents, and it 
would be absurd to say that any act was not done by the State 
which was done by its authorized agents." 8 If Texas was a State, 
then for the purposes of this cape, it was the same State that 
existed when the contract was made. Phillips held that the ordi- 
nance of secession had only dissolved the relations of the State to 
the national government, and that the state government was left 
intact. In this condition, the relationship of the people to the 
state government had been the same, and an act of that govern- 
ment was as much an expression of the people's will as before. 
Such being the case, he argued that, 9 

A nation or State can not by changing its government, which is 
the organ of its will, disengage itself from its obligations nor for- 
feit the benefits of its treaties or contracts. 

The answer of the State's attorneys to this argument was an 
appeal to political theory. A State and its government are not 
one and the same. The government sold the bonds, but the State 
was not bound by the contract. Just as the State had remained 
unaffected by the disloyal practices of the individuals who seized 

'Briscoe v. The Bank of the Commonwealth of Kentucky, 11 Peters, 318. 

"This principle has been upheld by the Supreme Court. In 'White v. 
Cannon (6 Wallace, 443), the court had held that a judgment of the 
Supreme Court of Louisiana, rendered some days after secession of the 
State, was valid. This was based on the assumption that the ordinance, 
being an absolute nullity, was inoperative. Later, in United States v. 
The Insurance Companies (22 Wallace, 99), J. Strong, speaking of the 
so-called rebel legislatures of Georgia, said: "If not a legislature 
of the State de jure, it was the only lawmaking body which had any 
existence. Its members acted under color of office, by an election, though 
not qualified according to the requirements of the Constitution of the 
United States." It was accordingly held that a corporation chartered by 
this legislature for the purpose of conducting an insurance business, not 
in hostility to any of the provisions of the Constitution, was a legal body, 
with authority to sue in the United States courts. All the acts of the 
de facto legislature, not in conflict with the interests of the Union or the 
authority of the general government, were legal. 
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the government, it was likewise free from responsibility for any 
contracts made in furtherance of the rebellion. A corollary of this 
logic is that a change in the form of the government of a State is 
not a change in the essence of that State. 

The argument of the defense would probably have proved too 
powerful for successful contradiction had it been possible to dem- 
onstrate that the contract had been made for peaceful purposes. 
The lawyers submitted a very learned argument to support this 
idea, but it failed to carry conviction. They claimed that the 
contract had not been made to assist the rebel government, but 
for a humanitarian purpose; that "defence of the State" had no 
necessary reference to a defence of the Confederacy. However 
plausible and astute this line of reasoning might be, the history 
of the case, as presented by the State, was convincing to the con- 
trary; and it came to be recognized that the contract was made 
with the intention of aiding the rebel cause. The failure to estab- 
lish innocence of disloyalty in the contracting parties proved an 
insuperable obstacle to what should have otherwise been a decisive 
argument. 



